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The European Commission is negotiating trade agreements with third countries. In the process, it
advocates for the adoption of the International Union for the Protection of New Varieties of Plants
(UPOV) Convention. Thus, it is acting as the strong arm of industrial property rights that
considerably restrict farmers’ rights over seeds. At the same time, however, the Commission
ambitions to fight food insecurity... without farmers’ varieties and seeds?

In “The European Green” communication of 11 December 2019, the European Commission states
that « (t)he EU will work with all partners to increase climate and environmental resilience to
prevent these challenges from becoming sources of conflict, food insecurity, population
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displacement and forced migration, and support a just transition globally » [1].

This objective is to be implemented, in particular, through the European Union’s trade policy. In
2022, the Commission, which conducts trade policy on behalf of the Member States, again referred
to the contribution of trade agreements to promoting a 'green and just transition’ and sustainable
development. Clearly, the European Commission’s ambition is that « economic growth goes
together with the protection of human rights, decent work, the climate and the environment » [2].
Without commenting on their real or supposed effectiveness, it is undeniable that the trade
agreements recently concluded by the European Union or currently being negotiated often contain
environmental clauses [3]. However, it is also undeniable that the European Union, taking
advantage of its economic power as the world’s largest domestic market, is imposing clauses on its
trading partners that are incompatible with the stated objectives of combating food insecurity or
ensuring climate resilience. Trade agreements are in fact above all a privileged means of exporting
its own standards and thus opening up markets.

The European Commission, strong arm of UPOV 91

When negotiating trade agreements with third countries, the European Commission pushes its
partners to adopt strict rules on intellectual property rights for plants. More specifically, it is pushing
for the insertion of a clause in the trade agreement that obliges its partner to protect plant breeders’
rights in accordance with the 1991 Act of the International Union for the Protection of New Varieties
of Plants (UPOV Convention) [4].

This Convention grants exclusive rights to breeders on the use of the variety they have bred [5].
The breeder can thus prohibit or limit the reproduction of his variety by others, and in particular by
farmers. Farmers are in principle not allowed to exchange seed of a protected variety. The 1991
UPQV Convention allows States to authorise, as an optional exception, farmers to reproduce seed
of a protected variety for their own use on their own holdings, provided the legitimate interests of
the breeder are safeguarded (ie. if farmers pay royalties). States may exempt “small farmers” [6]
from paying these royalties.

Exclusive rights under the UPOV Convention can only be granted to varieties that meet the criteria
of novelty, distinctness, uniformity and stability (DUS). These criteria do not take into account the
diversity of local growing conditions and are incompatible with farmers’ varieties. Furthermore,
nothing prevents a breeder from homogenising and stabilising a farmers’ variety from claiming to
have discovered it and protecting it with a breeders’ right. He can then prohibit farmers who have
selected and conserved the original variety from continuing to use it freely on the pretext that it
would be essentially derived from his new variety [7].

A questionable trade strategy

States that accept to comply with UPQV rules are deprived of the ability to determine their own
seed policy according to their local needs and conditions. In the “South”, in particular, the majority
of seeds come from farmers’ seed systems. The rights of farmers to save, use, exchange and sell
seed are at the heart of these systems. The rules of the UPOV Convention contradict these rights
even though, according to studies, informal seed systems still feed between 60 and 80% of the
world’s population [8] [9].

On the other hand, the varieties covered by the rules of the UPOV Convention are not adapted to
peasant farming in the South, which is often characterised by small-scale family farms. These
rules, whose design owes much to the influence of French plant breeders [10], were negotiated in
the 1960s and tightened in 1991 within the framework of UPOV. The countries on which the
European Commission is trying to impose them did not participate in these negotiations. This is the
case, for example, with India, Indonesia and the Philippines, with whom trade negotiations are



currently underway. The inadequacy of these rules has been highlighted in several reports. For
example, farmers’ organisations such as La Via Campesina and the German federal agency for
international development cooperation, the Deutsche Gesellschaft fur Internationale
Zusammenarbeit (GlZ), recommend that developing countries should not join or apply the UPOV
rules [11].

As for the UN Special Rapporteur on the right to food, he notes « that the 1991 Convention puts
undue pressure on small-scale farmers ». He urges Member States to « (n)ot pressuring other
Member States to join the International Convention for the Protection of New Varieties of Plants in
any way. Being a party to that Convention should no longer be required as part of bilateral or
regional agreements. Member States are strongly encouraged to remove such requirements from
current agreements » [12].

It is hardly surprising, then, that the EU’s strategy raises objections. In the case of the free trade
agreement being negotiated between the EU and Indonesia, for example, almost 90 farmers’ and
civil society organisations recently addressed an open letter to the Indonesian government and the
European Commission calling for the removal of the clause obliging Parties to respect the rules of
the 1991 UPOV Convention [13]

From a legal point of view, the European Commission’s strategy also raises questions. Firstly,
because there is no obligation for states to protect plant varieties through the system set up by
UPOV. The World Trade Organisation, of which not all states in the world are members, leaves
them the choice of providing for the protection of plant varieties either by patents, or by an
“effective sui generis system”, or by a combination of these two means [14].

The system set up by the UPOV Convention is only one example of a sui generis system.
However, the practice of the European Commission instils the false idea that compliance with this
system is the only possible option for establishing an “effective sui generis system”. India, which is
not a member of UPOV and with which trade negotiations are currently underway, has adopted an
original sui generis system accepted by the WTO : the 2001 Protection of Plant Varieties and
Farmers’ Rights Act. The Act allows for the protection of 'farm varieties’, sets up a benefit-sharing
mechanism and recognises farmers’ rights over their seeds. If the Indian government were to
accept the European Commission’s proposal [15], it would have to abandon this law, which is much
more favourable to farmers than the UPQV rules.

Above all, many farmers’ and civil society organisations, lawyers and also states consider that the
European Commission’s strategy contradicts a number of international commitments, such as
those under the Convention on Biological Diversity and the International Treaty on Plant Genetic
Resources for Food and Agriculture (ITPGRFA). The Preamble to this Treaty states that « the
rights recognized in this Treaty to save, use, exchange and sell

farm-saved seed and other propagating material [...] are fundamental to the realization of Farmers’
Rights, as well as the promotion of Farmers’ Rights at national and international levels ». Article 9
commits Parties not to interpret the provisions of the Treaty in a way that « limit(s) any rights that
farmers have to save, use, exchange and sell farm-saved seed/propagating material ». UPOV
considers that the fact that this rules applies only “subject to national law and as appropriate”
allows its states to ignore them.

The Supreme Court of Honduras, in a landmark ruling at the end of 2021, also found that the rules
of the 1991 UPQOV Convention are in contradiction with these international treaties. It found that the
Honduran law implementing these rules violated the right to food [16].

When the European Commission forces its trade partners to adhere to the
UPQV Convention

Depending on the trade agreement, the way in which the clause requiring EU partners to respect
the rules of the 1991 UPOQV Convention is drafted varies. Sometimes the clause goes so far as to
require the trade partner to adhere to the Convention. This is the case, for example, in the



association agreement with Lebanon [17] or Algeria [18].

This means these states cannot denounce the 1991 UPOV Convention without also withdrawing
from or requesting a revision of the trade agreement signed with the EU, with all the trade
consequences that this may entail. As noted by APBREBES and Both ENDS, the obligation to
accede to the UPOV Convention through a trade agreement thus has far greater consequences
than a country’s unilateral wish to accede to the Convention on its own [19].
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